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New York Lawyers for the Public Interest (NYLPI) submits this comment in response to the 

Department of Homeland Security’s (DHS) advance notice of proposed rulemaking (ANPRM) 

published on August 23, 2021. For more than 40 years, NYLPI has been a leading civil rights 

and legal services advocate for New Yorkers marginalized by race, poverty, disability, and 

immigration status. Our work integrates the power of individual legal services, impact litigation, 

and comprehensive organizing and policy campaigns. Guided by the priorities of our 

communities, we strive to create equal access to health care, achieve equality of opportunity and 

self-determination for people with disabilities, ensure immigrant opportunity, strengthen local 

nonprofit organizations, and secure environmental justice for low-income communities and 

communities of color. 

 

The public charge rule harms the communities NYLPI serves through our Health Justice and 

Disability Justice programs. NYLPI has been at the forefront of addressing the lack of access to 

healthcare for immigrant populations in our community and in immigration detention. We 

provide immigration representation, individual advocacy for health care services and benefits, 

litigate civil rights claims, and provide critical information about healthcare and other health 

related matters to the communities we work with.  Through our work we have documented the 

life-changing effect access to public benefits has on the lives of immigrants, and advocate for 

accessible healthcare for all people, regardless of immigration status, age, disability or 

employment status. In addition to our extensive work combatting discrimination against people 

with disabilities, we have also helped people with disabilities and people with debilitating and 

life-threatening conditions, such as End Stage Renal Disease, go on to live healthier lives and 

achieve their personal and professional goals when they received a kidney transplant after 

becoming eligible for Medicaid. 

 

NYLPI has routinely seen clients make the gut-wrenching decision to forgo enrolling in 

Medicaid, for fear that doing so will destroy their hope to someday become citizens of the United 

States. No person should have to make the choice between the stability and protection afforded 

by immigration status, versus keeping oneself or one’s family fed, healthy, and sheltered. The 

catastrophic impact of these individual decisions, aggregated, cannot be sufficiently underscored. 

To be clear, people are delaying or entirely giving up medical care for life-threatening health 



conditions, because they fear losing the chance to be integrated into the fabric of our society. If 

this trend continues, the long-term effects on public health, health disparities, and the economy 

could be devastating to the nation as a whole. 

 

While we believe that the public charge rule is unjust, discriminatorily applied, and should not 

exist, if it will continue to be implemented, it should be both clearly defined and used in a way 

that allows individual circumstances to be better taken into account. Without these 

improvements, many people, including our clients, will face the life-threatening consequences. 

In this comment, we outline the ways that the public charge rule, as it is currently written, has a 

detrimental effect on the lives of our clients, and therefore, propose ways to develop the 

definition and purpose of public charge and to change the rule’s use and implementation by 

officers in order to help mitigate the harms it causes in our client communities. 

 

I.  Definition and Purpose of Public Charge 

 

As an initial matter, we believe that the public charge rule is unjust, discriminatorily applied, and 

should not exist. The harm that it creates cannot be completely resolved through changes that do 

not get at the main issue: it is a rule based in racist, classist, ableist, and xenophobic beliefs1 that 

should not have a place in the United States in the 21st century. However, as we understand that 

the public charge rule is provided for by statute and it may not be practical or even possible for 

the agency to eliminate it, certain changes must be made to mitigate its harm.  

 

a. The Public Charge Rule Deters Noncitizens from Accessing Healthcare They 

Need. 

 

One primary way to mitigate the harm of the public charge rule is to make it clearer to those it 

directly impacts. The concept of what constitutes a "public charge” should be clearly defined in 

order to eliminate confusion and uncertainty for noncitizens. Currently, the public charge test 

uses a “primarily dependent” standard in determining whether a person’s reliance on public 

benefits puts them at risk of becoming a public charge. According to this standard, only those for 

whom public benefits represent more than half of their income and support are at risk, based on 

their receipt of public benefits, of becoming public charges. Obtaining non-cash assistance 

should never make someone vulnerable to being considered a public charge, and that should be 

clarified and incorporated as part of the term’s definition. Any confusion around the definition of 

public charge deters people from accessing necessary care.  

 

We have seen the importance of this repeatedly both before and during the COVID-19 pandemic. 

Before COVID-19, many of our clients required extra assurance that the public charge rule 

 
1 Cori Alonso-Yoder, Publicly Charged: A Critical Examination of Immigrant Public Benefit Restrictions, 97 

Denver L. Rev. 1 (2020) (discussing the legacy of the public charge rule and its interrelatedness to race, 

immigration, and public perceptions of the “deserving” and “undeserving” poor); Shanzeh Daudi, Choosing 

Between Healthcare and a Green Card: The Cost of Public Charge, 70 Emory L. J. 201, 210-13 (2020) (connecting 

the public charge rule to biased decision-making by officials and preferential treatment of European migrants). 



would not apply to them; for example, one client whose son was a U.S. citizen and eligible for 

food stamps, would not apply for benefits on his behalf for at least a year, despite our repeated 

assurances that that would not count against her and could provide her family with necessary 

support. Then, when COVID-19 began to spread rapidly throughout New York City, many 

undocumented immigrants waited until it was unavoidable to seek medical care, in part because 

they either did not realize or did not trust that getting COVID-19 related care would not make 

them a public charge. As a result, NYLPI’s community education efforts have incorporated an 

emphasis on the fact that individuals who are ill should seek treatment and care as needed. Still, 

the communities we serve continue to be terrified of the possible implications for their 

immigration status. 

 

b. The Use of Health Benefits Should Not Be a Factor in a Public Charge 

Determination. 

 

Since the public charge rule is based in a concern that an immigrant may become reliant upon the 

government for their livelihood, it is important to emphasize that the need for healthcare support, 

in the way of public benefits, does not indicate either a primary or permanent reliance on the 

government or an inability to support oneself. Often, health outcomes, and the subsequent need 

for healthcare support, are the result of other social inequalities, including the environment one 

grew up in and access to preventative care throughout one’s life, which are beyond an 

individual’s control.2 For example, a lack of available primary care can result in further 

healthcare costs later in one’s life, including for long untreated conditions that could have been 

prevented and for expensive emergency care for when those conditions become acute.3  In fact, 

some 15.5 million Americans live in “medically underserved areas,” where access to primary 

care is limited or nonexistent; one third of Americans live in areas with a shortage of health 

professionals.4 These shortages lead to serious consequences, including untreated health 

concerns and, ultimately, death.5 This is particularly problematic for communities of color, 

where centuries of systemic racism have already led to diminished access to healthcare as well as 

lower quality care when they are able to access it.6 For example, in a study conducted from 

 
2 Social Determinants of Health, Healthy People 2030 – Department of Health and Human Services, 

https://health.gov/healthypeople/objectives-and-data/social-determinants-health (“SDOH also contribute to wide 

health disparities and inequities. For example, people who don't have access to grocery stores with healthy foods are 

less likely to have good nutrition. That raises their risk of health conditions like heart disease, diabetes, and obesity 

— and even lowers life expectancy relative to people who do have access to healthy foods.”). 
3 Mitchell Katz, M.D., New York State – Hearing New York Health Act – Joint Senate and Assembly Committees 

on Health (May 28, 2019), New York Health + Hospitals, https://www.nychealthandhospitals.org/new-york-state-

hearing-new-york-health-act/ (“Health insurance plays a major role in access to primary care and evidence-based 

preventive health services, which can help people avoid or delay the onset of disease, slow or prevent the 

progression of diseases, lead productive lives and reduce costs.”). 
4 U.S. House of Representatives Ways and Means Majority, Left Out: Barriers to Health and Equity for Rural and 

Underserved Communities (July 2020) at 11, U.S. House of Representatives Ways and Means Committee, 

https://waysandmeans.house.gov/sites/democrats.waysandmeans.house.gov/files/documents/WMD%20Health%20E

quity%20Report_07.2020_FINAL.pdf?utm_medium=email&utm_source=govdelivery. 
5 Id. at 30. 
6 Health Equity Considerations and Racial and Ethnic Minority Groups, Centers for Disease Control and 

Prevention, https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/race-ethnicity.html; Khiara M. 



2012-2015, it was found that even within underserved rural populations, “[a]ll racial/ethnic 

minority populations were less likely than non-Hispanic whites to report having a personal health 

care provider.”7 Accordingly, needing access to healthcare support is not an indicator that an 

individual will become primarily nor permanently reliant on the government, and treating it as 

such would put a greater burden on individuals from medically underserved communities.￼On 

the other hand, empowering people to access healthcare benefits would enable them to become a 

more active part of their community.  

 

NYLPI provides immigration representation to seriously ill undocumented immigrant New 

Yorkers in order to connect them with life-saving healthcare, including organ transplants. NYLPI 

has successfully advocated for people in need of kidney transplants that were instead only being 

provided dialysis treatments because they lacked health coverage. Notably, after receiving a 

transplant, our clients have been able to begin working again and reengage in the community 

instead of spending long hours at dialysis appointments. One client said that receiving a 

transplant meant that “God had given me the chance to have a different life.”8 It is therefore 

essential that the definition of public charge categorically excludes individuals who use 

healthcare-related government benefits. Without that, access to healthcare is disincentivized 

among the most underserved communities, preventing many people from seeking important care 

that they need. This can include life-saving care that they could not receive elsewhere, such as in 

their country of origin.  

 

Unfortunately, the current public charge guidance specifically directs officers conducting 

evaluations to consider the use of institutional long-term care at government expense in a public 

charge determination. NYLPI strongly supports amending this portion of the guidance to remove 

any reference to long-term care as it will unfairly impact communities that are already made 

vulnerable, and people with disabilities. NYLPI provides healthcare advocacy for seriously ill 

immigrant New Yorkers, those in critical need of care. Some of our clients with serious health 

conditions will require long-term care, which could then impact their immigration related status 

and future in the United States. This will only increase, as we have already seen, as more 

individuals that contracted COVID-19 are experiencing long term effects from the virus and may 

need long-term care. Accordingly, the use of any public healthcare benefits, including Medicaid 

and Medicaid-funded services such as community-based services or institutional long-term care, 

should never be considered when making a public charge determination.  

 

 
Bridges, Implicit Bias and Racial Disparities in Health Care, American Bar Association, 

https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-state-of-healthcare-in-the-

united-states/racial-disparities-in-health-care/. 
7 James CV, Moonesinghe R, Wilson-Frederick SM, Hall JE, Penman-Aguilar A, and Bouye K, Racial/Ethnic 

Health Disparities Among Rural Adults — United States, 2012–2015, MMWR 66 Surveillance Summaries 1 (2017), 

http://dx.doi.org/10.15585/mmwr.ss6623a1. 
8 Erica Pearson, ‘UndocuCare’ program tries to find and help immigrants in New York State who can qualify for 

health insurance, New York Daily News (Oct. 18, 2015), https://www.nydailynews.com/new-york/immigrants-new-

york-state-receive-medicaid-article-1.2402260. 



Medicaid is the largest insurer for long-term services and supports, mental health care and 

substance use disorder treatment in this country, filling the gaps left by other insurance plans that 

are not required to cover many of these services.9 Most home and community-based services are 

not available through private insurance, and few people have the resources to pay for these costs 

out of pocket. Medicaid is the primary source for critical community living supports (like 

personal care services, nursing services, respite, intensive mental health services and 

employment supports) for people with disabilities. Many people with disabilities rely on 

Medicaid to live, work, attend school and participate in their communities. 

 

In short, as long as the public charge rule exists, it must be clearly defined and explicitly exclude 

the use of any healthcare-related benefits in order to ensure that all U.S. residents, citizens and 

noncitizens alike, can access the healthcare they need. 

 

II. Statutory Factors for Public Charge Designation 

 

8 U.S.C. 1182(a)(4)(B) states that DHS must, at minimum, consider a list of statutory factors 

when evaluating an individual and assessing whether they are likely to become a public charge. 

However, each of these statutory factors allows the officer to unfairly discriminate – even 

without any intention to do so – against a noncitizen based on health or disability status. 

Inherently, the statutory factors unfairly privilege healthy, able-bodied, and neurotypical persons 

over persons with chronic health conditions and/or disabilities for a variety of intersectional 

reasons. We will focus on the health factor as well as health’s impact on the education and skills 

factor and the financial resources factor, based on their outsized impact on our clients who would 

be subject to a public charge evaluation. NYLPI works directly with clients who are most 

impacted by the use of these statutory factors under the public charge rule, including 

undocumented immigrant New Yorkers who are seriously ill and people with disabilities.  

 

 

 

 

 
9 See MaryBeth Musumeci and Erica L. Reaves, Medicaid Beneficiaries Who Need Home and Community-Based 

Services: Supporting Independent Living and Community Integration (Mar. 27, 2014), Kaiser Family Foundation, 

https://www.kff.org/medicaid/report/medicaid-beneficiaries-who-need-home-and-community-based-services-

supporting-independent-living-and-community-integration/ (“In addition to covering a variety of medical care, such 

as doctor visits, behavioral health services, and prescription drugs, Medicaid also is the primary payer for long-term 

services and supports (LTSS), including nursing facility care and home and community-based services (HCBS).”); 

Sarah Barth, Sharon Lewis, and Taylor Simmons, Medicaid Services for People with Intellectual or Developmental 

Disabilities – Evolution of Addressing Service Needs and Preferences, Report to the Medicaid and CHIP Payment 

and Access Commission (October 2020), https://www.macpac.gov/wp-content/uploads/2021/01/Medicaid-Services-

for-People-with-Intellectual-or-Developmental-Disabilities-%E2%80%93-Evolution-of-Addressing-Service-Needs-

and-Preferences.pdf (“Medicaid is the 

predominant LTSS [long-term services and supports] payer for people with intellectual disabilities or developmental 

disabilities (ID/DD).”); Behavioral Health Services,  Medicaid.gov, 

https://www.medicaid.gov/medicaid/benefits/behavioral-health-services/index.html (“Medicaid is the single largest 

payer for mental health services in the United States and is increasingly playing a larger role in the reimbursement of 

substance use disorder services.”).  

https://www.kff.org/medicaid/report/medicaid-beneficiaries-who-need-home-and-community-based-services-supporting-independent-living-and-community-integration/
https://www.kff.org/medicaid/report/medicaid-beneficiaries-who-need-home-and-community-based-services-supporting-independent-living-and-community-integration/
https://www.macpac.gov/wp-content/uploads/2021/01/Medicaid-Services-for-People-with-Intellectual-or-Developmental-Disabilities-%E2%80%93-Evolution-of-Addressing-Service-Needs-and-Preferences.pdf
https://www.macpac.gov/wp-content/uploads/2021/01/Medicaid-Services-for-People-with-Intellectual-or-Developmental-Disabilities-%E2%80%93-Evolution-of-Addressing-Service-Needs-and-Preferences.pdf
https://www.macpac.gov/wp-content/uploads/2021/01/Medicaid-Services-for-People-with-Intellectual-or-Developmental-Disabilities-%E2%80%93-Evolution-of-Addressing-Service-Needs-and-Preferences.pdf


a.  Health 
 

One statutory factor that is considered in a public charge determination is the individual’s health. 

NYLPI strongly believes that someone health status should never be considered when evaluating 

whether they are likely to become a public charge because it unfairly discriminates against 

individuals from communities where preventative care and other services are not widely 

accessible, as well as individuals who have chronic health conditions and/or disabilities. All 

people, regardless of health condition or disability, can become – or may already be – a 

contributing part of our community here in the United States.  

 

However, if health will continue to be used as a factor in a determination under the public charge 

rule, it must also expressly account for the social determinants of health and the full context of 

the individual’s circumstances. Social determinants of health refer to an intersectional 

understanding of how an individual person stays healthy; while some of their health profile may 

be based in family history or personal habits, it is equally important to consider the environments 

where the person was raised, whether they could access care, the other resources they have 

access to, and similar related social conditions.10 For example, individuals exposed to racism, 

polluted air and water, and who lack safe housing cannot be evaluated under the same set of 

health expectations as someone who had a more secure upbringing with greater social supports. 

Otherwise, the individual who has already been underserved throughout their life will continue to 

be overlooked and disregarded. 

 

b.  Other Public Charge Determination Factors Impacted by Health 
 

In addition to considering the social determinants of health, an officer conducting an evaluation 

should also take into account the ways that one’s health can impact other parts of one’s life 

experience, including other public charge factors, such as one’s education and skills as well as 

one’s assets and financial resources. Because having a chronic health condition or disability can 

affect one’s ability to save money or pursue a degree, it is essential that those factors are not 

counted against those who may not perform as well on these metrics as someone who is able-

bodied, neurotypical, and has had access to healthcare resources throughout their life. There are 

significant inequalities embedded in the educational and vocational systems both in the United 

States and around the world. NYLPI works with clients who are directly impacted by this system 

on a number of fronts. Our Health Justice team focuses on the needs of the uninsured and those 

who are in immigration detention, living in unhealthy housing, or denied language access at 

hospitals. NYLPI’s Disability Justice team takes an interdisciplinary approach to work that 

includes supporting community integration, better transportation and medical access for people 

with disabilities.  

 

 

 

 
10 Social Determinants of Health, Healthy People 2030 – Department of Health and Human Services, 

https://health.gov/healthypeople/objectives-and-data/social-determinants-health. 



i. Education and Skills 
 

People with chronic health conditions and/or disabilities, including the client communities that 

NYLPI serves, frequently face significant and disproportionate barriers to education and 

employment. For example, one of our clients was unable to pursue higher education in part 

because he was focused on his health, waiting for a heart transplant; it wasn't until after he 

received the transplant that he was able to then focus his time and energy on returning to his 

studies. At that point, he was already over the age of 18 and limited to GED courses.  

 

In the U.S., disparities in education and educational barriers for people with disabilities have 

been ongoing for generations, resulting in lower rates of high school completion.11 Great 

disparities also exist in attaining degrees in higher education.12 Additionally, unemployment 

rates for people with disabilities in New York and throughout the country are still drastically 

higher than those for people without disabilities.13 During the COVID-19 pandemic, these 

disparities have persisted. According to a National Governors Association memo released in 

March 2021, people with disabilities have been disproportionately impacted by pandemic-related 

layoffs.14  Thus, evaluating one’s education or skills as a factor should never be done without 

considering the person's full life circumstances; otherwise, the officer will continue to privilege 

those who already have benefited from privileged circumstances.  

 

ii.  Assets, Resources, and Financial Status 
 

Similarly, many individuals with chronic illnesses and/or disabilities face heightened healthcare 

costs and therefore may be unable to show significant assets or resources, even if they have 

regular income. This has become even more evident as we continue to live through the COVID-

19 pandemic. As noted above, we are still learning about the wide-reaching consequences of 

COVID-19 long after one is no longer contagious; many people who have “recovered” from 

COVID still experience symptoms like chronic fatigue, shortness of breath, organ damage and 

blood clots.15 It requires extensive resources, both human and monetary, to address critical health 

conditions. If the officer is evaluating someone’s assets, resources, and financial status without 

context, it results in discrimination against that individual based on health and disability status. 

 

 
11 Disability & Socioeconomic Status, American Psychological Association, 

https://www.apa.org/pi/ses/resources/publications/disability.aspx. 
12 According to the 2015 Census, about 15.1 percent of the population age 25 and over with a disability have 

obtained a bachelor’s degree or higher, while 33 percent of individuals in the same age category with no disability 

have attained the same educational status (U.S. Census Bureau, 2015). 
13 Persons with a Disability: Labor Force Characteristics Summary, U.S. Bureau of Labor Statistics, 

https://www.bls.gov/news.release/disabl.nr0.htm. 
14 Governors’ Role in Promoting Disability Employment in COVID-19 Employment Strategies, National Governors 

Association, https://www.nga.org/wp-content/uploads/2021/03/SEED_Memo.pdf. 
15 COVID-19 (coronavirus): Long-term effects (Oct. 14, 2021), Mayo Clinic, https://www.mayoclinic.org/diseases-

conditions/coronavirus/in-depth/coronavirus-long-term-effects/art-20490351; Amber Khan, The State Must Act 

Now: Immigrant New Yorkers Need and Deserve Health Care for Long-Haul Covid, Too, Gotham Gazette (Mar. 

31, 2021), https://www.gothamgazette.com/opinion/10331-ny-state-act-immigrant-new-yorkers-health-care-long-

haul-covid. 



III. Conclusion 

 

NYLPI stands with our clients, particularly those with disabilities and/or chronic illnesses, who 

are directly impacted by the public charge rule. While we believe that the rule is a way that 

discrimination can become embedded into the immigration process, our comment has set forth 

proposals of how the rule could be improved. First, there must be more clarity as to the definition 

and purpose of public charge. Second, the use of health benefits should never be a factor in a 

public charge determination. Third, the statutory factors that are part of a determination under the 

public charge rule should only be evaluated within the broader context of the individual’s life 

experience. Together, these changes – along with those proposed by Protecting Immigrant 

Families in their comment – would help mitigate some of the harm that the public charge rule 

causes and empower noncitizens to access the healthcare and benefits they need. 
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