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A CRISIS IN SPECIAL EDUCATION: NEW YORK CITY’S 
FAILURE TO EDUCATE STUDENTS CLASSIFIED WITH 
“EMOTIONAL DISABILITY”
A Proposal for Systematic Change
Executive Summary
The New York City Department of Education (“DOE”) has long failed to ad-
dress appropriately the specific needs of school-age children with mental 
health disabilities, who are among the most neglected, underserved, and 
disadvantaged in New York City (“City” or “NYC”).  Although the City has 
recently published “A Mental Health Plan for NYC” (“Mental Health Plan”), 
which proposes to combat the City’s mental health crisis and alleviate 
emotional suffering for New Yorkers with urgent needs, including children,1  
there has been no similar response by the DOE.  The mental health and 
educational needs of the approximately 7,000 NYC public school students 
with a disability classification formerly known as Emotional Disturbance, and 
more recently as Emotional Disability (“ED”),2 have been all but ignored.  

By a widely disproportionate margin, students classified with ED are stu-
dents of color from economically disadvantaged backgrounds—nearly 50% 
are Black, approximately 40% are Latino,3  and almost 90% are eligible for 
free or reduced-price school lunch.4   Students classified with ED have a 
wide range of mental health issues affecting their educational performance, 
including an inability to build interpersonal relationships, a generally per-
vasive mood of unhappiness or depression, and/or a tendency to develop 
physical symptoms or fears associated with personal or school problems.5   

Although students with ED have been eligible for special education protec-
tions under federal law for nearly 50 years, and under New York law for de-
cades longer, students with an ED classification in NYC have been system-
ically deprived of equal and meaningful access to appropriate educational 
opportunities and supports for many years.  The problem is now at a crisis 
level.  
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As this report demonstrates, year in and year out, the DOE has failed to 
adopt or implement procedures to appropriately locate, identify, evaluate, 
assess eligibility for, classify, educate, and deliver necessary services and 
supports (including mental health supports) to students with ED who are en-
titled to receive them.  In addition, every school day, thousands of dedicated 
teachers, administrators, service providers, and clinicians across the five 
boroughs are not being provided the necessary tools and supports from the 
DOE to support these students.  This work is complicated by the fact that 
the DOE, the New York State Education Department (“NYSED”), and the City 
have failed to sufficiently track and report critical data necessary to compre-
hend the full breadth of their failures to support students with ED and to for-
mulate evidence-based improvements and remedies.  These failures have 
caused many students with ED to be segregated in overly restrictive set-
tings, deprived of a reasonable opportunity to make meaningful educational 
progress, inappropriately disciplined, isolated from their general education 
peers, and subjected to societal stigmatization.

This report has three objectives: (a) to illustrate the breadth and depth of the 
systemic failures of the DOE and the City (together with NYSED) to properly 
locate, identify, evaluate, assess eligibility for, classify, educate, and support 
students with ED; (b) to highlight the adverse impact of these failures on this 
particularly vulnerable population of students; and (c) to propose a general 
framework for remedial action aimed at realigning the DOE’s policies and 
practices to better meet the needs of students classified with ED and give 
teachers, service providers, and other school personnel the tools they need 
to appropriately support students with ED and other mental health  
challenges.
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Recommendations
As detailed in this report, we recommend the following remedial measures 
to bring about meaningful changes to a system that has long failed students 
classified with ED, especially economically disadvantaged students of color:

1. Reformulate the DOE’s and NYSED’s data-collection, record-
keeping, and data-publishing practices with respect to students 
with ED classifications in order to afford transparency to the public 
and enable education policymakers to create effective evidence-
based solutions that meaningfully support students with ED, their 
families, their teachers, and related service providers;

2. Provide higher quality support to teachers and staff and perform 
a comprehensive reassessment of the extent to which the DOE 
and school personnel who are tasked with supporting students 
classified with ED—e.g., Individualized Education Program 
(“IEP”) team members, teachers, service providers, and school 
administrators—possess the resources needed to create and 
implement effective educational programs for this population of 
students;

3. Develop practical, evidence-based procedures and protocols 
that better equip teachers, service providers, and other school 
personnel who support students with ED to properly and efficiently 
identify, evaluate, assess elegibility for, classify, educate, and 
otherwise support this vulnerable student population; 

4. Reevaluate students presently classified with ED, utilizing 
improved evidence-based procedures and protocols, to determine 
the appropriateness of the students’ IEPs, including their disability 
classifications, programs, placements, and supplementary 
supports, and to modify the IEPs as appropriate; and

5. Establish a multi-stakeholder advisory group, including DOE and 
NYSED officials, mental health and education policy experts, and 
other stakeholders (including parents,6  students, and teachers), to 
develop and implement practical changes in how the DOE and the 
City educate and serve students classified with ED.
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I. Introduction
The DOE is the nation’s largest school system, serving approximately 
900,000 students in more than 1,500 schools.  That population includes, 
each year, over 7,000 students who have been assigned a disability classi-
fication traditionally known as “Emotional Disturbance,” and more recently 
referred to as “Emotional Disability.”  Publicly available data spanning de-
cades reveal that many students with an ED classification are placed in inap-
propriately restrictive settings and denied equal and meaningful access to 
educational opportunities and supports (including behavioral interventions 
and mental health services) to which they are entitled by law.  Research also 
reveals that, despite publicly available evidence of the DOE’s systemic fail-
ure to properly locate, identify, classify, evaluate, assess eligibility for, classi-
fy, and support students assigned an ED classification, the DOE and NYC as 
a whole have failed to take the steps necessary to understand the extent of 
these failures, to explore potential solutions, and to modify their practices.

The profile of a typical student classified with ED is, in certain respects, 
amorphous.  ED encompasses students with diverse mental health concerns 
who, over a prolonged period of time and to a degree affecting educational 
performance, exhibit one or more of the following: an inability to learn that 
cannot be explained by intellectual, sensory, or health factors; an inability 
to build or maintain satisfactory interpersonal relationships with peers and 
teachers; inappropriate types of behavior or feelings; a generally pervasive 
mood of unhappiness or depression; and/or a tendency to develop physical 
symptoms or fears associated with personal or school problems.7   Especial-
ly in light of the lack of sufficient objective evaluative criteria, as discussed 
in this report, these broad criteria can easily be, and often are, misapplied or 
inconsistently applied.

Demographically, by contrast, the population of students classified with ED 
conforms to a predictable profile.  Black students account for approximately 
50% of students classified with ED by the DOE, even though they make up 
only a quarter of the public school student population.8   Similarly, 75% of all 
students classified with ED are male, despite only 51% of students citywide 
identifying as male.9   And nearly 90% of students classified with ED are from 
underserved backgrounds, based on their eligibility for free or reduced-price 
school lunch.10   By a wide margin, the largest group of NYC public school 
students who are classified with ED are Black males from poor back-
grounds.11   Students identified by NYSED and the DOE as “Latino” account 
for almost 40% of all students classified with ED in NYC.12   Although this 
percentage generally tracks the percentage of Latino public school 

https://www.nylpi.org/
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students citywide, students who are categorized as Latino by the DOE and 
NYSED, and who come from high-poverty neighborhoods or low-income 
backgrounds, are also overrepresented among students classified with ED 
compared to their white classmates.13 

Certain challenges faced by students classified with ED in NYC are shared 
by students with other disabilities.  The DOE, for example, has long experi-
enced a shortage of special education teachers and mental health profes-
sionals, resulting in fewer fully staffed special education classrooms and a 
system-wide inability to provide essential “related services”14  to all students 
who need them.15   In fact, the DOE has admitted that “approximately one in 
five students who could benefit from additional mental-health supports does 
not get them.”16  

The COVID-19 pandemic exacerbated preexisting difficulties, especially for 
students with mental health concerns.  As the NYS Comptroller reported in 
an August 2022 audit (“NYS Comptroller’s Report”) highlighting the DOE’s 
broad failure to provide necessary mental health supports to students be-
tween July 2018 through March 2022, students during the pandemic were 
“suddenly faced with disruption; long periods of isolation from friends; re-
mote learning; income, food, or housing insecurity; and matters of life and 
death.”17   These challenges disproportionately impacted those who were 
most “vulnerable to begin with,” including students with disabilities from 
economically depressed backgrounds.18   The City has acknowledged that, 
“for youth of color,” the challenges are compounded by having to navigate 
“experiences of interpersonal and structural racism.” 19

https://www.nylpi.org/
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The findings of the NYS Comptroller’s Report are grim, and even more so 
when the DOE’s failures are viewed in the context of the most severely im-
pacted students.20   The NYS Comptroller’s Report emphasized that “rates 
of childhood mental health concerns, including self-harm and suicide, have 
been increasing steadily since 2010, and the most current statistics are 
alarming.”21   Among New York State’s approximately 808,150 high school 
students in 2017, 17.4% (140,618) seriously considered suicide and 10.1% 
(81,623) made non-fatal suicide attempts.22   As NYC also recently reported, 
in 2021, 20% of children aged 3 to 13 had one or more mental, emotional, 
developmental, or behavioral problems, and 38% of NYC high schoolers re-
ported feeling so sad or hopeless almost daily for at least two weeks during 
the prior year that they stopped doing their usual activities.23   Black (41%) 
and Latino (42%) students were far more likely than white (20.9%) students 
to report feeling sad or hopeless, and 9.2% of public high school students in 
NYC reported attempting suicide over the past 12 months.24 

While the DOE recognizes that “[m]ental health impacts all of us,” and that 
“[e]nhanced school mental health programs improve schools’ abilities to 
provide access and support during the school day,” the NYS Comptroller’s 
Report concluded that, over the prior four years, the DOE failed to provide 
the mental health supports students require (and to which they are entitled) 
in key ways:

- The DOE “does not proactively ensure schools’ compliance with the 
[New York State] Education Law in providing mental health instruction”;

-  The DOE “does not require training for its school staff to identify and ad-
dress mental health needs of its students”;

- DOE schools “do not have the recommended number of mental health 
professionals to address their students’ mental health-related needs”; 
and 

- The DOE “does not have a dedicated centralized data system for col-
lecting and analyzing mental health data, either for individual students or 
in the aggregate, which would enable it to assess program appropriate-
ness and success and identify emerging issues.”25 

While the NYS Comptroller’s Report does not focus on students with disabil-
ities who receive additional supports through their IEPs, inadequacies in the 
DOE’s basic mental-health-support infrastructure for all students undoubt-
edly compromises the City’s ability to support students with the most acute 
mental health needs.

https://www.nylpi.org/
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The City’s recently published Men-
tal Health Plan acknowledges these 
problems and has highlighted the 
need for “critical infrastructure im-
provements.”26   The Mental Health 
Plan admits that “services capacity” 
for child and youth mental health sup-
ports “is not keeping up with demand” 
and that the “system is fragmented 
and can be challenging for children, 
youth and families to navigate.”27   The 
City has recognized that “[d]ecades 
of underinvestment in the systems 
serving children and youth, especially 
in communities of color, as well as the 
fact that the systems are segregated, 
isolated and not culturally responsive, 
have resulted in a mental health crisis 
impacting young people of all ages, 
backgrounds and abilities, and dispro-
portionately affecting young people of 
color.”28 

Through the authors’ decades of experience representing students with 
disabilities and working with coalitions of disability-rights advocates, the au-
thors of this report have identified and documented a crisis in the way stu-
dents classified with ED are treated, both by the DOE and at the state and 
national levels.  

This report explores the scope of the DOE’s and the City’s (together with 
NYSED’s)  systemic failures to educate and support students classified with 
ED, highlights the devastating impact of these failures on this vulnerable 
population, and proposes a framework for remedial action aimed at realign-
ing the DOE’s policies, procedures, and practices to better meet the needs 
of students classified with ED and to better support teachers, service provid-
ers, and school personnel tasked with serving this vulnerable population.  In 
addressing these issues, it is critical that elected officials, policymakers, ed-
ucators, mental health professionals, and importantly, parents and students 
affected by mental health concerns, work together to develop and enforce 
meaningful changes to a failing and harmful system.

https://www.nylpi.org/
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II. Students with Disabilities are Entitled to a Free Appropriate 
Public Education in the Least Restrictive Environment that 
is Free from Discrimination 

All public school students in NYC, whether or not they have disabilities, 
enjoy the right to a free public education and equal educational opportuni-
ty.  The New York State Constitution guarantees every child a “sound basic 
education,” including the skills necessary for productive civic engagement.29   
While there is not a currently recognized federal constitutional right to equal 
education,30  the Fourteenth Amendment to the U.S. Constitution guarantees 
all students the right to equal protection and fundamentally fair procedures 
with respect to the delivery of public education.31 

Students with disabilities enjoy additional protections under both federal 
and state laws. The Individuals with Disabilities Education Act32  (“the IDEA”) 
— the main federal law governing and funding special education nationally 
— mandates that eligible students with disabilities across the United States 
receive Free Appropriate Public Education (“FAPE”) and related special ed-
ucation services designed to meet their unique needs and prepare them for 
further education, employment, and independent living.33   The IDEA entitles 
each student with a disability to a tailored educational plan, known as an IEP, 
and imposes on states and local school districts the obligation to ensure that 
students with disabilities within their jurisdictions receive a FAPE in the Least 
Restrictive Environment (“LRE”).34 

In enacting and reauthorizing the IDEA, Congress highlighted that:

Disability is a natural part of the human experience and in no way di-
minishes the right of individuals to participate in or contribute to so-
ciety.  Improving educational results for children with disabilities is an 
essential element of our national policy of ensuring equality of oppor-
tunity, full participation, independent living, and economic self-suffi-
ciency for individuals with disabilities.35 

Students with disabilities also enjoy a range of additional rights—and New 
York State, NYC, and the DOE are subject to a range of additional obliga-
tions to those students—under the Americans with Disabilities Act (“the 
ADA”),36  Section 504 of the Rehabilitation Act (“Section 504”),37  New York 
State’s Human Rights Law,38  and New York City’s Human Rights Law.39 

https://www.nylpi.org/
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III. Emotional Disturbance / Emotional Disability is Poorly  
Defined and Often Misunderstood by Parents, Educators, 
and Mental Health Professionals

While recognized as a distinct classification under federal, state, and mu-
nicipal law, Emotional Disturbance/Disability has been defined amorphously 
for nearly fifty years.  Initially, mental health concerns were not even treated 
as a qualifying disability giving rise to special education rights under either 
the Elementary and Secondary Education Act of 1965 or the Education of 
the Handicapped Act of 1970, the first federal laws affording special educa-
tion rights to students with disabilities.  Students classified with ED were not 
deemed eligible for special education protections until the enactment of the 
Education for All Handicapped Children Act in 1975.  

Between 1975 and the present, there has been little change in, let alone 
clarification of, the definition of ED, and there has been insufficient improve-
ment in the means and methods for identifying and educating students 
classified with ED.  Evidence of the failure to adequately define the ED clas-
sification can be found in the DOE’s current description of ED, which refers 
to broadly defined symptoms derived from the then-current version of the 
Diagnostic and Statistical Manual of Mental Disorders (“DSM”).  Notably, 
although the DSM has been revised many times since 1975, the federal and 
state special education definitions have not been updated.  Moreover, the 
DSM has been subject to significant criticism and is primarily used for billing 
and to promote uniformity in research.40  Additionally, the DSM largely does 
not correlate to particular mental health diagnoses.  Accordingly, a wide 
range of general behaviors and characteristics—including, among many oth-
ers, hyperactivity, aggression, impulsivity, and general immaturity—may give 
rise to an ED classification in NYC.41   

Currently, New York State special education law, consistent with the IDEA, 
defines ED as a condition exhibiting one or more of the following character-
istics: (a) an inability to learn that cannot be explained by intellectual, sen-
sory, or health factors, (b) an inability to build or maintain satisfactory inter-
personal relationships with peers and teachers, (c) inappropriate types of 
behavior or feelings under normal circumstances, (d) a generally pervasive 
mood of unhappiness or depression, or (e) a tendency to develop physical 
symptoms or fears associated with personal or school problems.42   To qual-
ify as having ED, these characteristics must persist “over a long period of 
time and to a marked degree that adversely affects the child’s educational

https://www.nylpi.org/
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performance.”43   To make this determination, IEP teams—multi-disciplinary 
teams of professionals, known in NYC as Committee on Special Education 
(“CSE”) teams—are not given clear guidance or protocols.  Instead, they are 
directed to review “a variety of sources, including aptitude and achievement 
tests, parent input, and teacher recommendations.”44 

The report authors served Freedom of Information Law (“FOIL”) requests 
on NYSED for (i) evaluation metrics, criteria, and protocols for determining 
whether a student in New York State should be classified as having “Emo-
tional Disturbance” on their IEP; and (ii) all materials distributed, presented, 
or prepared for presentation to any school district in New York State or to 
personnel of any school district in New York State, including, members of IEP 
teams, for the purpose of training such personnel to determine whether a 
student should be given a disability classification of “Emotional Disturbance” 
on their IEP.  In response, NYSED produced only one document from the 
2019 Committee on Special Education Chairpersons Training.45   This docu-
ment, entitled, “Committee on Preschool Special Education and Committee 
on Special Education (CPSE/CSE) Eligibility Determination Process & Proce-
dures Section 200.4(c)” contained a single slide that listed the term “emo-
tional disturbance” once.46   Given the range of behaviors and characteristics 
that fall within the definition of ED, and the DOE’s failure to create clear guid-
ance or standardized protocols concerning these critical determinations,47  it 
is virtually impossible to arrive at a practically applicable or consistent mean-
ing of ED.

https://www.nylpi.org/
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IV. Black and Latino Students are Overrepresented Among 
Students Classified with Emotional Disability in New York 
City

Each school year in NYC, a disproportionate percentage of students who re-
ceive an ED classification from the DOE are Black and Latino students, pre-
dominantly those who identify as male and come from economically disad-
vantaged backgrounds.  According to the DOE’s published data, during the 
2018-2022 school years, nearly 73% of all public school children received 
free or reduced-priced school lunch, while 90% (6,434) of students classified 
with ED were eligible for the free/reduced price lunch program.48   In addi-
tion, approximately 75% (5,339) of all NYC public school students classified 
with ED identified as male, although only 51% of the total NYC public school 
population identified as male.  Black students, despite making up only 25% 
of NYC public school students, accounted for almost 50% (3,386) of students 
classified with ED.49  Similarly, Latino students accounted for nearly 40% 
(2,818) of students classified with ED.50  Conversely, white students, despite 
making up 15% of NYC public school students, accounted for less than 9% 
(620) of students classified with ED.51   More specifically, of the 7,211 students 
classified with ED in NYC’s public schools during the 2021-2022 school year, 
over 4.5 times the number of Latino students and more than five times the 
number of Black students had ED classifications compared with white stu-
dents.52 

To place the comparative racial makeup of students classified with ED in 
further context, we have analyzed data from selected districts in which a 
larger percentage of the student population is white: Staten Island (District 
31) and Manhattan (District 3).53   Staten Island (District 31), where nearly 60% 
of students were reported to be economically disadvantaged,54  is illustra-
tive, as shown below.  During the 2018-2021 school years, Staten Island had 
the highest rates of students classified with ED in NYC.55   While white stu-
dents accounted for nearly 45% of Staten Island’s students, fewer than 27% 
of students with ED classifications were white.56   By contrast, while Latino 
students accounted for only approximately 29% of Staten Island’s students, 
over 35% of Staten Island students with ED classifications were Latino.57   
Moreover, while Black students accounted for fewer than 14% of Staten 
Island’s students, over 30% of the district’s students with ED classifications 
were Black.  Moreover, students who identified as male accounted for ap-
proximately 73% of the district’s students classified with ED, despite compris-
ing only 51% of the district’s students.58

https://www.nylpi.org/
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This disparity is likewise apparent in Manhattan (District 3), where during the 
2018-2019 through 2020-2021 school years, nearly 50% of its students were 
economically disadvantaged.59   During the 2018-2019 school year, white 
students comprised 33% of the district’s population and Latino students 
32%.60   White students, however, accounted for only 13.4% of the district’s 
ED classifications, while Latino students accounted for over 40%.61  

Moreover, Black students, despite making up only 21% of the district’s pop-
ulation during this time, accounted for over 40% of the district’s ED clas-
sifications.62   During the 2019-2020 school year, the percentage of Black 
students in District 3 dropped to 19%, the percentage of Latino students 
remained the same, and the percentage of white students increased to 
33%.63   Yet, although Black and Latino students with ED classifications again 
accounted for 40% and 39%, respectively, of the district’s ED population, the 
percentage of the district’s ED population that was white dropped to 11%.64   
This percentage dropped again during the 2020-2021 school year to 6.5%, 
while the percentage of Black and Latino students with ED classifications 
rose to approximately 45%.65   During the 2020-2021 school year, despite 
comprising fewer than half the number of white students in the district, Black 
students accounted for nearly seven times the number of students with ED 
classifications compared with white students. 66

https://www.nylpi.org/
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Nevertheless, in the State Performance Plan (“SPP”) for the 2018-2019 
through the 2020-2021 school years, the NYSED Chancellor’s Office denied 
that there is “disproportionate representation in specific disability catego-
ries” and specifically represented that “no school districts will have dispro-
portionality that is the result of inappropriate policies, practices and proce-
dures.”67 

Not surprisingly, the ED classification trends of Black students reported in 
NYC mirror the ED classification trends reported statewide and nationally.  
According to enrollment data published by NYSED, while white students 
accounted for over 40% of all New York State public school students in the 
2018-2019, 2019-2020 and 2020-2021 school years, only approximately 
25% of all students with an ED classification in New York State were white.68  
Yet, while Black students comprised only over 16% of all New York State 
public school students over this time, Black students with ED accounted for 
nearly 40% of all students with an ED classification in New York State.69   Na-
tionwide studies have likewise found that Black students disproportionately 
receive an ED classification.70 

https://www.nylpi.org/
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V.  The DOE has Failed to Properly Locate, Identify, Evaluate, 
Assess Eligibility for, Classify, Educate, and Support Stu-
dents Classified with Emotional Disability
A.  The DOE Lacks Sufficient Evidence-Based Procedures, Policies, 

and Resources for Locating, Identifying, Assessing Eligibility for, 
and Classifying Students with Emotional Disability  

The DOE does not have sufficient procedures, protocols, policies, or re-
sources for the appropriate identification and classification of students with 
ED.  To the extent policies and procedures exist, they fail to set forth reason-
ably clear and explicit evidence-based standards that provide students with 
ED classifications, their parents, and DOE personnel (including teachers, 
members of IEP teams, and other school employees) with fair notice as to 
how they will be applied.

The DOE’s responses to the authors’ FOIL demands reveal that the DOE 
relies on general statements in the DOE’s Special Education Standard Oper-
ating Procedures Manual (the “SOPM”) for the standards (to the extent they 
exist) to classify, place, and deliver special education and related services 
to students classified with ED.  The SOPM’s definition of ED parrots the defi-
nition under the IDEA, and fails to provide teachers and other school per-
sonnel with an administrable objective standard and protocol by which to 
locate, identify, determine eligibility for, and classify students with ED.

IEP teams in NYC are given little further guidance with respect to the identifi-
cation and classification of students with ED.  School personnel are directed 
to “complete and sign the Emotional Disturbance Justification Form.”71   But 
that form, a short and generalized questionnaire, does not provide sufficient 
non-arbitrary criteria for the classification of students with ED, offering IEP 
teams little direction—let alone specific and actionable protocols—for accu-
rately locating and identifying students classified with ED.  Unsurprisingly, 
based on the authors’ experience and observation, the Emotional Disability 
Justification Form is inconsistently utilized by IEP teams and is often not dis-
closed to the parents of students who receive an ED classification.  

The consequence of not having sufficient, administrable, evidence-based 
procedures for locating, identifying, assessing eligibility for, and classifying 
students with ED is not only an increased risk of misidentification and mis-
classification, but also parents being left in the dark as to how and why their 
children received an ED classification, what it means for the education of 
their children, and what supports their children are eligible to receive.

https://www.nylpi.org/
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The DOE similarly lacks a sufficient protocol for evaluating and developing 
IEPs for students who are classified with ED in a way that is likely to produce 
consistent objective results.  And there is insufficient guidance for IEP teams 
relating to the range of educational placements, educational programs, and 
educational resources specific to students classified with ED to ensure that 
these students are placed in settings that are inclusive and capable of meet-
ing their educational and behavioral needs.  The only written resource the 
DOE provides to IEP teams and school personnel for student evaluations, 
development of IEPs, and decisions on placements for those students ap-
pears to be the SOPM.  But while the SOPM generally notes that students 
with “severe” emotional disabilities may be served through highly restrictive 
“State-Supported Schools,” “State-Operated Schools, “Day Treatment Pro-
grams,” and “home instruction,”72  it does not specify criteria by which stu-
dents classified with ED—severe or otherwise—are to be evaluated, as-
signed goals, special education programs, or related services, or placed in 
appropriate schools and programs.  

Accordingly, evaluators across the City (to the extent they are available) who 
perform the evaluations and assessments of students on which IEP teams 
are supposed to rely in making ED classification determinations produce 
such evaluations and assessments based on their experience and judgment, 
but without a uniform set of objective, evidence-based protocols.  In the au-
thors’ experience, this has resulted in inconsistency in how evaluations are 
performed, how IEPs are developed, and how placements are determined 
for these students. 
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The absence of evidence-based policies for DOE 
personnel is paired with significant staffing defi-
ciencies.  The NYS Comptroller recently reported 
on the DOE’s “professional staffing shortages” 
and highlighted that “most of the schools” in NYC 
“fall below the recommended [mental health] 
professional staff-to-student ratio.”73   The DOE it-
self, in its most recent report to the New York City 
Council, acknowledged its “shortage of special 
education teachers,” “continued staffing issues,” 
and the “special education teacher gap across the 
system.”74  

The parents of the students classified with ED are, in many cases, left un-
equipped to help remedy the DOE’s failures, as the DOE also does not pub-
lish (or otherwise provide in accessible format) critical information, and then 
frequently fails to keep parents apprised of how their children’s IEPs are to 
be implemented.  To illustrate, Ms. N.75,  the mother of several children with 
disabilities who attended District 75 schools76  in NYC (including one child 
classified with ED), reported that: “We parents were not made aware how 
our children were being educated.  We had to rely on our children to tell us 
what was happening.”  This is a parental complaint that special education 
advocates, especially those who support children classified with ED, hear 
routinely from families. 

B.   The DOE and NYSED have Failed to Gather and Publish  
Relevant Data

The limited data that the DOE and NYSED have tracked and published regard-
ing students classified with ED confirm that serious problems exist, including 
disproportionately low graduation rates (approximately 25% of such students 
graduate and only 10-15% receive local diplomas), disproportionately high 
rates of severe discipline at school, disproportionately high rates of school ab-
senteeism, disproportionately high dropout rates, and disproportionately high 
rates of involvement in the juvenile justice system.77   Studies also confirm that 
the prevalence of ED as a primary disability is eight times higher among stu-
dents in detention and correctional facilities than it is for the general school-
age population.78   But these data only scratch the surface of the data required 
to understand the extent of, and build evidence-based remedies for, the defi-
ciencies observed in the education of students classified with ED. 
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It is axiomatic that “what gets measured, gets managed.”79   The U.S. Sur-
geon General has highlighted the value of data collection to identify and 
respond to the needs of youth, including their mental health needs.80   The 
extent of the DOE’s successes and failures in the education of students 
classified with ED—or any other qualifying disability—simply cannot be mea-
sured sufficiently using currently tracked data, and problems cannot be fully 
identified or rectified without accurate and comprehensive data.  As the NYS 
Comptroller’s Report recently emphasized, proper data collection by the 
DOE regarding the mental health of students in NYC “would enable the DOE 
to manage, monitor, and evaluate services or programs and identify emerg-
ing trends, which could result in more effective, data-driven decision mak-
ing.”81  

However, the DOE and NYSED’s failure to collect and make accessible data 
on vital issues relating to students classified with ED and other mental health 
concerns is well established.  These data and recordkeeping failures are 
tripartite: a failure to track certain essential data; a failure to disaggregate 
and publish certain essential data; and a failure to publish data in a form 
that is practicably usable for parents, schools, service providers, policymak-
ers, and other advocates.  According to the NYS Comptroller’s Report, the 
DOE “does not have a dedicated system for collecting and analyzing mental 
health data either for the individual student or in the aggregate.”82 
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The City has acknowledged 
that “collecting better, more 
equitable data” would enable 
it to identify gaps in existing 
and developing supports and 
identify current challenges fac-
ing youth and families.83   Yet 
neither the DOE, nor NYSED 
have taken sufficient steps 
to improve their data collec-
tion.84   For example, in 2021, in 
response to the authors’ FOIL 
request for data on students 
with ED classifications who 
have been subjected to formal 
disciplinary action and the per-
centage of such students com-
pared to the percentage of all 
students who have been subject to formal disciplinary action, disaggregated 
by school and by students’ age, gender, race, and LEP status, NYSED ex-
plained that it only collects such disciplinary data by disability type and not 
by age, gender, or race, and that “[t]he Emotional Disturbance [disciplinary 
data] can be compared with other special education classifications, but it 
can’t be compared with all students.”85   NYSED further certified that its Infor-
mation and Reporting Services neither maintain nor possess “[d]ata indicat-
ing how many students with an IEP classification of ‘Emotional Disturbance’ 
have been subject to ‘formal disciplinary action’ broken down by New York 
City geographical district” or “at the student level.”86   These failures to dis-
aggregate special education data mask the disproportionate impact of the 
City’s and State’s policies affecting the City’s most vulnerable populations, 
and make it difficult, if not impossible, to develop evidence-based remedies 
for the full constellation of deficiencies in the education and support of stu-
dents with ED classifications in NYC districts (and statewide).

The DOE and NYSED’s failures to collect and make available data on vi-
tal issues relating to students classified with ED is also a dereliction of the 
State’s duty to track and report disproportionate discipline data, including 
data regarding disciplinary removals, under the IDEA and Section 296(4) 
of New York’s Executive Law.  In order to receive funding under the IDEA, 
states must prepare an SPP every six years and an APR every year.87   On 
August 29, 2019, the NYS Office of the Attorney General (“OAG”), NYSED, 
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and the NYS Board of Regents (“Board of Regents”) wrote a joint letter to the 
DOE to “clarify the obligations of every school district in New York in admin-
istering their school discipline policies.”88   The letter explained that the IDEA 
“separately requires New York State to proactively identify school districts 
that disproportionately discipline students of color with disabilities,” citing 
20 U.S.C. § 1418 and 34 C.F.R. § 300.646.  The data collected by the DOE, 
especially relating to classification, placement, discipline, and outcomes, are 
partly scattered over various sites, and are not disaggregated by age, race, 
disability classification, or socioeconomic data (e.g., free and reduced-price 
school lunch eligibility).  To the extent tracked and published, the DOE data 
obscure the information necessary for a parent, policymaker, advocate, or 
other member of the public to see and sufficiently understand what is hap-
pening to students classified with ED within the NYC school system.

In addition, the failure to track services provided to students classified with 
ED, such as counseling, behavioral analysis, and behavioral intervention 
plans, makes it difficult, if not impossible, to determine whether, or the extent 
to which, the stigma imposed by the ED classification (discussed infra Sec-
tion VI) is mitigated by the provision of specialized services that enable such 
students to be reintegrated into general education settings.  For example, 
according to the NYS Comptroller’s Report, the DOE’s website highlights six 
mental health programs.89   But only 37% of schools have even one of these 
programs.90  The DOE claimed that other “supports/programs” were avail-
able to the remaining schools, but was unable to readily provide a listing of 
any other supports/programs.91   
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These failings in data collection and transparency are confirmed by the 
DOE’s responses to FOIL requests revealing that the DOE does not even 
possess, let alone publish, a range of other data reflecting, among other 
things, (i) the number or percentage of students classified with ED who re-
ceive behavioral intervention plans and certain other services, or (ii) the 
programs, including special education or alternative DOE programs,92  that 
offer services or resources specially tailored to students with an ED classi-
fication.93   The DOE’s responses to the FOIL requests further confirm that 
even the minimal data which the DOE collects are not easily accessible by 
the public. 

The consequences of the DOE’s failure to track and publish relevant and 
current data regarding emotional disability are clear.  Such data is essen-
tial to identify whether school districts are meeting their obligations, where 
there are systemic failures, when students are falling off-track, which stu-
dents may be receiving unequal treatment, and which education strategies 
and interventions work and do not work.  They are equally key to rectifying 
the issues identified.94   It is obvious that “[t]horough data collection is an es-
sential way of showing whether a student is or is not making progress . . . .”95 

Put simply, parents and other advocates should not be required to make 
FOIL demands96  or pursue litigation to obtain important data about how 
the DOE educates and supports students classified with ED and other dis-
abilities.  That data should be comprehensive, accurate, and published by 
the DOE transparently and in a form that enables parents, other advocates, 
teachers, and the rest of the public to ensure that the DOE is meeting its ob-
ligations and that the students the DOE serves are receiving the education 
to which they are entitled.
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VI. Students Classified with Emotional Disability are Frequently 
Segregated and Suffer from Societal Stigmatization,  
Disproportionate Rates of Academic Failure, Excessive  
Discipline, and Low Graduation Rates

Another pernicious aspect of NYC public schools’ lack of administrable pro-
tocols for educating students classified with ED is segregation.  Students 
classified with ED—overwhelmingly Black and Latino males—are often 
segregated in restrictive classroom settings or restrictive schools, with stu-
dents who are lower functioning intellectually and academically.97   Students 
classified with ED, especially Black students and students from low-income 
neighborhoods, are “predominantly recommended for self-contained class-
rooms,”98  and have “disproportionately high rates of suspensions and 
chronic absenteeism.”99 

The practice of segregating students classified with ED in highly restrictive 
settings is a nationwide phenomenon.  For example, in the 2016-2017 school 
year, fewer than half of students classified with ED nationwide spent most 
of the day in a general education classroom.  And, while approximately 3% 
of students with disabilities generally were educated in separate schools, 
approximately 13% of students classified with ED were educated in separate 
schools.100  

In NYC, the DOE’s practice of segregating students classified with ED is 
even more prevalent.  Indeed, each school year, nearly half of all students 
classified with ED in NYC are placed in 12:1:1101  or 8:1:1102  segregated, 
“self-contained” classrooms.  Further, nearly half of all students classified 
with ED are placed in segregated, non-neighborhood schools, including Dis-
trict 75 schools, District 79 schools,103  out-of-district schools, and residential 
facilities.  In fact, approximately 37% of all NYC public school students classi-
fied with ED are placed in highly restrictive District 75 schools, which exclu-
sively serve students with disabilities (and do not have any general educa-
tion students).104   Students classified with ED are more likely to be served in 
District 75, compared with those classified with other types of disabilities.105   

Based on the authors’ observations and experience, once siloed in these 
restrictive placements—especially since student reevaluations in NYC gener-
ally must be completed only every three years—students classified with ED 
are often kept in segregated and restrictive settings for years.106 
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The ubiquitous societal stigma associated with an ED classification is also 
well established.107   NYSED has acknowledged the stigma that surrounds 
mental health.108   However, students classified with ED are, to a dispropor-
tionate extent, (a) misperceived across society as being prone to violent 
and disruptive behaviors and as having compromised cognitive function; (b) 
excluded from access to educational resources (including inclusion opportu-
nities) as a consequence of such perceptions; (c) subjected to draconian and 
inappropriate disciplinary measures (including law enforcement interven-
tion); and (d) deemed ineligible for enrollment in charter schools and non-
public schools.109  

By virtue of the societal stigma associated with their ED classifications, stu-
dents classified with ED experience significant social challenges, including 
bullying, rejection, isolation, and self-harm.110   These students internalize 
the stigma they experience in education and social settings, and are often 
inundated by feelings of shame, inadequacy, and deficiency.111   For exam-
ple, students with an ED classification are more likely than peers with other 
disabilities to report feeling feared, avoided, unwelcome, and disliked in 
school, an environment in which all students should feel safe, welcome, and 
nurtured.112   The damaging effects of an ED classification have led some 
special education experts to conclude that the ED label is “perceived far too 
negatively” to be “an effective category of services for children with serious 
mental health issues.”113   In fact, in March 2020, NYSED announced it was 
exploring “alternative approaches” to an ED classification due to the “nega-
tive connotation and stigma” associated with that label,114  recognizing that 
the term “disturbance” is “particularly problematic,” because, while “‘it can 
be very disabling to have [an emotional disorder] . . . it’s not disturbing.’”115   
NYSED thereafter took steps to change the label “emotional disturbance” to 
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“emotional disability.”116   But while such a change is welcome, there are no 
data suggesting that such re-branding will meaningfully alleviate the stigma 
associated with the ED classification, or otherwise improve the DOE’s edu-
cation of students classified with ED.

The above-discussed amorphous definition of ED under federal, state, and 
local law—which encompasses a wide range of broadly defined characteris-
tics—further contributes to the misunderstanding and fear of classified stu-
dents.117    

Students classified with ED also face disproportionally high disciplinary rates 
and inappropriate types of discipline.118  During the 2016-2019 school years, 
for example, approximately 7% of all students with disabilities had at least one 
disciplinary removal per school year,119  while more than three times as many 
(22%) students with ED classifications had at least one disciplinary remov-
al.120   As another example, in the 2015-2016 school year, “12 percent of [DOE] 
students classified with emotional disturbance were suspended at least once 
during the year, compared with 5 percent of students with learning disabilities 
and other health impairments, and less than 2 percent of students with other 
disability classifications.”121   These disparities are consistent with disciplinary 
rates for students classified with emotional disability nationally:122

 nationally: 
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Moreover, the DOE often fails to adhere to the procedural requirements gov-
erning the discipline of students classified with ED: (i) correction of student 
behavior through interventions and supports,123  (ii) adherence to procedural 
due process requirements for teacher removals, principal suspensions, and 
superintendent suspensions,124  (iii) properly conducted Manifestation De-
termination Reviews (“MDRs”),125  (iv) adherence to procedural due process 
requirements following an MDR,126  and (v) appropriate development of Sus-
pension Plans.127 

At the state level, 21% of students with ED classifications had at least 
one disciplinary removal for the school year during the 2016-2019 school 
years.128   Buffalo, Rochester, and Albany—the districts outside of NYC with 
the highest percentages of Black students and the lowest percentages of 
white students—had the highest rates of students with ED classifications 
with at least one disciplinary removal.129   Over this 2016-2019 period, nearly 
60% of students with ED classifications in Buffalo, 50% of students with ED 
classifications in Albany, and 43% of students with ED classifications in Roch-
ester had at least one disciplinary removal for the school year—more than 
double and, in Buffalo’s case, nearly triple the statewide rate.130 
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Incidents of excessive and inappropriate discipline of students classified 
with ED are frequently reported and well known to special education advo-
cates.  Special education advocates who support students classified with ED 
often confront situations in which school safety officers use physical force 
inappropriately on students classified with ED, school administrators contact 
the police to address situations involving students classified with ED, and 
principals and superintendents impose disproportionately harsh disciplinary 
measures on students classified with ED, without the proper use of MDRs, 
without sufficient communication with parents, and in a manner that isolates 
students from the educational and other supports they require. 

District 75 schools are better resourced than nearly all other NYC schools to 
provide supports to students with ED.  Yet the statistics demonstrate that at 
least 9.1% of all children experiencing a mental health crisis during the 2018-
19 and 2019-20 school years occurred in District 75 schools, even though 
District 75 enrolled only 2.3% of NYC students.131   More than one out of 
every five (21.3%) students handcuffed while experiencing a mental health 
crisis was a student with a disability in District 75.132   And, citywide, the three 
schools reporting the highest total number of NYPD responses to a student 
experiencing a mental health crisis between 2016 and 2020 were District 75 
schools.133   
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Harsher discipline and unwarranted segregation of students classified with 
ED have, in turn, contributed to dismal graduation rates.  The U.S. Depart-
ment of Education determined, in 2018, that students with an ED classifi-
cation were far more likely to drop out and far less likely to graduate high 
school than other students with disabilities.134   Only 60% of students classi-
fied with ED graduated with a traditional high school diploma, compared to 
73% of all students with disabilities.135   Thirty-two percent of students clas-
sified with ED dropped out prior to graduation, double the 16% rate of stu-
dents with other disabilities and over six times the 5.1% national dropout rate 
for all students.136 

In NYC, graduation rates for students classified with ED were even lower 
than the dismal national average, as illustrated below.137  In 2018, for exam-
ple, only 32.49% of students classified with ED graduated from NYC public 
schools.138  The graduation rate is even lower for Black and Latino students 
classified with ED.  In 2018, the NYC graduation rate for Black students 
classified with ED was 30.76%, while the rate for Latino students was only 
28.22%.139
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While graduation rates for students with ED classifications were slightly 
better statewide, the rates for Black and Latino students with ED classifica-
tions were much lower than the national graduation rate for students with 
ED classifications.  During the 2018-2019 school year, for example, 46.78% 
of students with ED classifications graduated from New York State public 
schools, but the graduation rate for Black students with ED classifications 
was 37.99% and, for Latino students, 37.75%.140  In contrast, graduation rates 
for White students with ED classifications in New York State public schools 
were slightly higher than the national average: 60.18%.141 
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VII.   The DOE’s Failures to Appropriately Educate Students  
Classified with Emotional Disability Cause Harm Beyond 
Primary and Secondary School 

Of the students with ED classifications who do graduate high school, many 
are unable to participate in post-secondary educational programs or find 
security in employment.142   One of the reasons for this is the type of diploma 
or certificate many of them receive.143   ED students who are placed in re-
strictive classrooms, or are given programs that deny them access to a New 
York Regents curriculum,144  often (i) graduate (if they graduate at all) with a 
local diploma, which is not equivalent to New York’s Regents diploma, or (ii) 
receive a skills and achievement certificate (the old IEP certificate) or a Ca-
reer Development and Occupational Studies certificate (“CDOS certificate”), 
neither of which is equivalent to a local or Regents diploma.145  

Skills and achievement certificates 
were created to ensure that students 
with disabilities are recognized for 
their efforts in completing educa-
tion programs commensurate with 
their abilities.146   CDOS certificates 
recognize the importance of voca-
tional training and document student 
achievement in that area.147  Stu-
dents who earn either a CDOS cer-
tificate or a Skills and Achievement 
certificate are ineligible for admis-
sion to many, if not most, colleges.  In addition, given that students who re-
ceive local diplomas have, by definition, not achieved passing scores on the 
Regents exams that measure academic proficiency, they may be unprepared 
(or perceived as unprepared) to pursue higher education or even further 
vocational training.148 

Students classified with ED are also at a higher risk of being subjected to the 
school-to-prison pipeline.149   In part, this is because students classified with ED 
are more than twice as likely to face a disciplinary removal from school than 
students with other disabilities,150  and are twice as likely to be suspended or 
expelled from school than students overall.151   Removal from school is a recog-
nized “entry point” to the criminal legal system.152   Unsurprisingly, “[a]cross the 
country, students with emotional disabilities are three times more likely to be 
arrested before leaving high school than the general population.”153 
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The suspension rate, and the risk of future incarceration, are even high-
er for Black and Latino students.154   In response to these dismal trends, 
the Obama administration issued administrative guidance in 2014 warning 
school districts that disproportionate rates of discipline for students of color 
may amount to a violation of federal civil rights laws.155   Yet, according to the 
DOE’s 2020-2021 Suspension Report, during the 2020-2021 school year, 
more than twice the number of Black and Latino students were suspended 
compared to white students.156 
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VIII.  Conclusion and Recommendations:  The DOE and NYSED 
Must Undertake Remedial Measures to Appropriately  
Educate Students Classified with Emotional Disability

The NYS Comptroller’s Report on the DOE’s failure to provide mental health 
supports to students is a useful starting point for remedying the DOE’s de-
ficiencies in the education and support of students with ED classifications.  
The recommendations in that report target the same fundamental deficien-
cies in infrastructure and organization that have caused the ED student pop-
ulation to be left behind: poor data collection and management, inadequate 
support for teachers and providers, the absence of evidence-based deci-
sion-making, and insufficient staffing.

Based in part on the NYS Comptroller’s recommendations, we strongly 
recommend that the DOE and NYSED—with input from other stakeholders 
(including parent groups and teachers)—undertake the following remedial 
measures: 

1. The DOE and NYSED Must Improve Data Collection Categories 
and Transparency.  The DOE must re-examine and reformulate 
its data-collection and data-publishing practices with respect to 
students with ED classifications, with the objectives of: (i) enabling 
education policymakers to create evidence-based, administrable 
protocols for the identification, location, evaluation, determination 
of eligibility, classification, education, and support of students with 
ED classifications, and to identify and address persistent racial and 
gender disproportionality with respect to this disability classification; 
(ii) equipping educators, parents, and other advocates with the 
information and resources they need to identify problems and to 
work together to address those problems; and (iii) evaluating, on an 
ongoing basis, the efficacy of programs and interventions for this 
population.  

The data system must also track all educational services provided 
to students with ED classifications, especially interventions such as 
behavior intervention plans and counseling, at both the individual 
and the systemic level.  The DOE must, at a minimum, be able 
to answer on a system-wide basis how many students with ED 
classifications have been given functional behavioral assessments, 
have behavior intervention plans, or receive counseling. 
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NYSED must likewise reevaluate its data-collection and data-
publishing practices with respect to students with ED classifications.  
As one student-rights advocate recently recommended, NYSED must 
specifically commence: (i) “collecting and making publicly available 
special education classification data of students with disabilities at 
the [district] and state level,” disaggregated by race, gender, disability 
and student group (economically disadvantaged, English language 
learner, foster care, homeless, migrant, and parent in armed forces), 
and cross-tabulated at the student-group level by race and gender; 
(ii) “publicly reporting information on the types of school settings 
where students with IEPs are served,” disaggregated by disability 
classification and least restrictive environment, and cross-tabulated 
by race, gender, and English Language Learner status; and (iii) adding 
this data to New York’s existing special education report, in order to 
“increase transparency and accountability for students served across 
the state.”157

2. The DOE Must Provide Better Supports to Teachers, Other School 
Staff, and Service Providers.  As the NYS Comptroller’s Report has 
noted, the DOE and school staff “are immersed in students’ lives 
daily” and are thus “uniquely positioned to notice any changes in 
behavior . . . or other signs that could indicate a student is struggling 
with mental health issues.”158   DOE and school staff are invaluable 
to the identification of students who need an ED classification, to 
the formulation of appropriate IEPs for such students, and to the 
effective implementation of those IEPs.159   The DOE must perform 
a comprehensive reassessment of the extent to which the DOE and 
school personnel who are tasked with supporting students classified 
with ED—e.g., IEP team members, teachers, related service providers, 
and school administrators—possess or lack the resources they need to 
create and implement IEPs for this population of students.  

With input from mental health experts, teachers, and others, the DOE 
must develop additional resources that enable those personnel who 
currently lack them to better support students classified with ED.  
Those resources must be (i) tailored to the teachers’ or providers’ 
roles (e.g., a district representative on an IEP team, a special education 
classroom teacher, and a school counselor must each receive 
customized resources to support them in their particular roles), (ii) 
formulated to encourage consistent, even-handed, evidence-based 
decision-making, and (iii) adaptable to new and changing information 
and data concerning students classified with ED.
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3. The DOE and NYSED Must Develop Practical, Evidenced-Based 
Procedures for Locating, Identifying, Evaluating, Assessing 
Eligibility for, Classifying, Educating, and Supporting Students 
with ED.  IEP team members, teachers, school administrators, 
and related service providers still lack specific, evidence-based 
procedures from the DOE and NYSED that would enable them to 
serve students classified with ED in a consistent, predictable, and 
effective manner.  All that the DOE and NYSED currently offer its 
school personnel is a short, generic description of ED in the middle 
of its SOPM and a so-called Emotional Disturbance Justification 
Form that, as discussed above, fails to provide non-arbitrary criteria 
for classifying students with ED, and offers IEP teams and parents 
virtually no guidance.  In light of the amorphous definition of ED 
under federal and state law, the inherent challenges in identifying 
and educating this student population, and the established (and 
disproportionality) in how the DOE classifies and treats students 
classified with ED, the DOE and NYSED must adopt procedures that 
enable school personnel to support these students in a consistent, 
predictable, and effective manner.  Specifically, the DOE, with 
support from NYSED, must:

- give schools evidence-based guidance to aid them in identify-
ing students who may qualify for an ED classification; 

- give IEP teams evidence-based guidance to aid them in as-
signing the ED classification and formulating IEPs for qualify-
ing students; 

- give teachers, related services providers, and school adminis-
trators evidence-based guidance for teaching, supporting, and 
disciplining students classified with ED; and

- monitor for disproportionality of the ED classification and audit 
those schools with the highest rates of ED classification.
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4. The DOE Must Re-evaluate Students Presently Classified as ED 
and Review and Amend their IEPs as Warranted.  Available data 
indicate that, in NYC, the ED classification has not been assigned 
even-handedly through the use of evidence-based procedures, 
and that, in many cases, the programs, placements, and related 
services provided to students classified with ED have also been 
inappropriate or insufficient.  Accordingly, the DOE must re-
evaluate those students presently classified as ED to determine 
the appropriateness of the  classification, review each student’s 
IEP, and modify the IEP as necessary. 

5. The DOE and NYSED Must Establish a Multi-Stakeholder Advisory 
Group to Formulate Remedial Measures for Students Classified 
with ED.  While the burden to rectify the problems identified in this 
report lies primarily with the DOE, multi-disciplinary collaboration 
is required.  The DOE and NYSED must therefore convene an 
advisory panel, composed of DOE and NYSED officials, mental 
health and education policy experts, and other stakeholders 
(including parent groups, students, teachers and other advocates) 
to study the root causes of the challenges in supporting students 
classified with ED and to develop and implement practical, 
administrable, effective changes in how the DOE and the City 
educate and serve those students.

In addition to the remedial measures recommended in this report to be 
undertaken by the DOE and NYSED, the breadth and depth of the deficien-
cies highlighted in this report require review and potential action by other 
governmental agencies.  The New York City Council’s Standing Committees 
on Education, Mental Health, Disabilities, and Addiction, Civil and Human 
Rights, and Youth Services must investigate, conduct hearings, and consider 
legislative action to address the issues raised in this report.  In addition, the 
New York City Mayor’s Office for People with Disabilities, the New York State 
Department of Education, the New York State Office of the Chief Disability 
Officer, the New York State Justice Center for the Protection of People with 
Special Needs, the Civil Rights Bureau of the New York State Attorney Gen-
eral’s Office and the Office for Civil Rights of the U.S. Department of Educa-
tion must explore ways in which to address the systemic failure to educate 
and support students with ED in NYC and statewide.
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We are optimistic that the Mayor and the DOE Chancellor, in furtherance of 
the objectives announced in the Mental Health Plan, and consistent with 
recently published U.S. Department of Education guidance, will lead the way 
in rectifying the City’s and the DOE’s past failures in this area.  We call on 
the DOE and the City immediately to adopt these recommendations to de-
velop meaningful change to a system that has long failed students with ED 
and other mental health challenges, especially economically disadvantaged 
students of color.
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2019-20, NYSED, https://data.nysed.gov/specialed/?year=2020&ins-
tid=800000048663 (“NYC Special Education Data Profile (2019-20)”); 
NYC Public Schools Special Education School District Data Profile 
2020-21, NYSED, https://data.nysed.gov/specialed/?year=2021&ins-
tid=800000048663 (“NYC Special Education Data Profile (2020-21)”) to-
gether with NYC Special Education Data Profile (2018-19) and NYC Special 
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Education Data Profile (2019-20), (collectively “NYC Special Education Data 
Profiles”).  These Special Education School District Data Profiles are “pre-
pared in accordance with the requirements of the [the IDEA]. Each State 
must have a State Performance Plan (“SPP”) to evaluate the State’s efforts to 
meet the requirements and purposes of the implementation of the IDEA. The 
SPP is a six-year plan which describes New York State’s performance on 17 
indicators. States must report annually to the public on the performance of 
the State in an Annual Performance Report (“APR”), and each school district 
against the State’s targets.  New York State’s SPP and the APR that describe 
these indicators in detail are available at http://www.p12.nysed.gov/spe-
cialed/spp/.”  See NYC Special Education Data Profiles.
68 NY State Public School Enrollment (2018-19), NYSED, https://data.
nysed.gov/enrollment.php?year=2019&state=yes (“NYS Enrollment (2018-
19)”); NY State Public School Enrollment (2019-20), NYSED, https://data.
nysed.gov/enrollment.php?year=2020&state=yes (NYS Enrollment (2019-
20)); NYSED, https://data.nysed.gov/enrollment.php?year=2021&state=yes 
(“NYS Enrollment (2020-21),” together with NYS Enrollment (2018-19) and 
NYS Enrollment (2019-20), “NYS Enrollment Data”); NYSED Enrollment FOIL 
Response, supra note 55.
69 NYS Enrollment Data, supra note 68; NYSED Enrollment FOIL Re-
sponse, supra note 55.
70 Janice Rutledge Janz & Mary M. Banbury, Challenges in Classifying 
Students with Emotional Disturbance: Perspectives of Appraisal Profession-
als, 2 UC SANTA BARBARA SPACES FOR DIFFERENCE: AN INTERDISCIPLINARY 
J. 16 (2009) (noting that Black students were two times more likely to be 
classified as ED than their white counterparts), https://escholarship.org/uc/
item/5734n13w.
71 NYC DEP’T OF EDUC., Special Education Standard Operating Pro-
cedures Manual (Nov. 16, 2021), at 53, https://infohub.nyced.org/docs/de-
fault-source/default-document-library/specialeducationstandardoperating-
proceduresmanualmarch.pdf?sfvrsn=4cdb05a0_2 (“SOPM”).
72 Id. at 99-100.
73 NYS Comptroller Report, supra note 7, at 9.
74 Chancellor David C. Banks, “February 2022 NYC Council Report,” 
https://infohub.nyced.org/docs/default-source/default-document-library/feb-
ruary-2022-ccr-narrative.pdf. 
75 To protect the privacy of Ms. N. and her minor children, this report 
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does not disclose her or her children’s identities.
76 District 75 Schools provide special instruction and services to students 
across NYC with the most severe disabilities.  “District 75,” NYC DEP’T OF 
EDUC., https://www.schools.nyc.gov/learning/special-education/school-set-
tings/district-75.
77 Janz, supra note 70, at 16-17. 
78 Quinn, et al. Youth with Disabilities in Juvenile Corrections: A Na-
tional Survey, 71 SAGE J. 339 (2005) https://journals.sagepub.com/doi/
abs/10.1177/001440290507100308.
79 Peter F. Drucker, The Practice of Management (Harper & Row 1954). 
80 NYS Comptroller Report, supra note 7, at 9.
81 Id.
82 Id.
83 NYC Care, Community, Action, supra note 1, at 25.
84 Id.
85 FOIL response from Betty Rosa, New York State Commissioner of Ed-
ucation, dated June 14, 2021 (“NYSED June 2021 FOIL Response”). https://
www.nylpi.org/wp-content/uploads/2023/11/2021-06-14-NYSED-Response-
Letter-NYSED-June-2021-FOIL-Response.pdf.
86 FOIL response from Rose M. LeRoy, NYSED Director of Educational 
Data and Research, dated October 21, 2021 (“October 2021 Certification of 
Records”). https://www.nylpi.org/wp-content/uploads/2023/11/2021-10-21-
NYSED-Certification-of-Records-Not-Possessed-FL-EM-21-661-October-2021-
Certification-of-Records.pdf.
87 NYSED, Special Education State Performance Plan (SPP)/Annual Per-
formance Report (APR), https://www.nysed.gov/special-education/spp-apr.
88 NYSED, STATE OF NEW YORK OFFICE OF THE ATTORNEY GENERAL, Guid-
ance Letter (August 29, 2019), https://www.p12.nysed.gov/.
89 Id.
90 Id.
91 Id.
92 NYS Comptroller Report, supra note 7, at 12.
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93 FOIL Response to Kerry Cooperman from Lily Wesley, General Litiga-
tion Division of the NYC Law Department dated July 28, 2020. https://www.
nylpi.org/wp-content/uploads/2023/11/2020-07-28-FOIL-Response-to-Kerry-
Cooperman-from-Lily-Wesley.pdf. 
NYSCEF Notification 
% of students with ED classification by grade and gender, and placement 
recommendation 
NYCDOE concerning 12/21/2018 FOIL request to NYCDOE
94 See Nicole Gorman, Why Collecting Student Data is Important to Stu-
dent Achievement, EDUCATION WORLD (Sept. 2, 2015), https://www.educa-
tionworld.com.
95 Jerry Webster, Data Collection for Special Education, THOUGHTCO. 
(Aug. 27, 2020), https://www.thoughtco.com/data-collection-for-special-edu-
cation-3110861.
96 Notably, one FOIL request can take approximately one year and can 
cost $1,000 or more, which places an impossible burden on most parents 
and advocates.
97 Research Alliance Report, supra note 13.
98 Id.
99 Id.
100 Christina A. Samuels, Students with Emotional Disabilities: Facts 
About This Vulnerable Population, EDUCATIONWEEK, Mar. 27, 2018, 
https://www.edweek.org/leadership/students-with-emotional-disabili-
ties-facts-about-this-vulnerable-population/2018/03; see also James Pat-
rick Jones, Implicit and Explicit Attitudes of Educators Toward the Emo-
tional Disturbance Label (Ph.D. dissertation Ball State U.) (Nov. 2009), at 
97, https://cardinalscholar.bsu.edu/bitstream/handle/123456789/193429/
Jjones_2009-1_BODY.pdf?sequence=1&isAllowed=y .
101 Students with academic and/or behavioral management needs that 
interfere with the instructional process and require additional adult support 
and specialized instruction are placed in classrooms that contain 12 stu-
dents, 1 special education teacher and 1 paraprofessional.  NYC DEP’T OF 
EDUC., District 75, NYC Public Schools,  https://www.schools.nyc.gov/learn-
ing/special-education/school-settings/district-75.
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102 Students whose needs are severe and chronic and require constant, 
intensive supervision, a significant degree of individualized attention, inter-
vention and behavior management are placed in classrooms that contain 8 
students, 1 special education teacher and 1 paraprofessional.  Id.
103 District 79 is the City’s Alternative Schools District comprised of Alter-
nate Learning Centers for middle and high school students on Superinten-
dent’s Suspension. NYC DEP’T OF EDUC. District 79, NYC Public Schools Info-
Hub, https://infohub.nyced.org/in-our-schools/programs/district-79.
104 Pooja Salhotra, More than 10,000 NYC students are classified as 
‘emotionally disturbed.’ Some are out to change the label, CHALKBEAT (Aug. 
30, 2021), https://ny.chalkbeat.org/2021/8/30/22639411/ny-special-educa-
tion-emotionally-disturbed.
105 Id.
106 NYC DEP’T OF EDUC., The IEP (2023), schools.nyc.gov/learning/spe-
cial-education/the-iep-process/the-iep.
107 Janz, supra note 70, at 93.
108 NYSED, Mental Health Education Literacy in Schools: Linking to a 
Continuum of Well-Being, (Jul. 1, 2018) at 4, http://www.nysed.gov/common/
nysed/files/programs/curriculum-instruction/educationliteracyinschools-
final.11.2018.pdf.
109 Lisa Isaacs, Mental Health Issues and Obligations of School Districts 
Under Child Find, NYS BAR ASS’N, Nov. 13, 2013, at 2 (concluding that “[c]hil-
dren with mental health issues are perceived to be . . . dangerous . . . incom-
petent . . . disruptive.”), https://nysba.org.
110 Samuels, supra note 100; NAT’L CTR. FOR LEARNING DISABILITIES, So-
cial, Emotional and Behavioral Challenges (Jan. 27, 2017), https://www.ncld.
org/research/state-of-learning-disabilities/social-emotional-and-behavior-
al-challenges/.
111 Id.
112 See Janz, supra note 70, at 19 (noting that “educators and lay people 
alike often view the actual classification of Emotional Disturbance as nega-
tive” and that “[s]ome general and special education teachers treat students 
with these labels differently”).
113 Jones, supra note 100, at 90 (finding that educators have “significantly 
higher implicit negativity toward the ED label relative to [the classification of 
Learning Disability]”).
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114 Cathy Woodruff, SED may stop classifying students as having 
‘emotional disturbance’, NYS SCH. BDS. ASS’N (Mar. 16, 2020), https://
www.nyssba.org/news/2020/03/12/on-board-online-march-16-2020/
sed-may-stop-classifying-students-as-having-emotional-disturbance/.
115 Id.; see generally NY DIGITAL PRESS, To reduce stigma, New York 
moves to change ‘emotional disturbance’ label to ‘emotional disability’ 
(March 15, 2022), https://www.newyorkdigitalpress.com/to-reduce-stigma-
new-york-moves-to-change-emotional-disturbance-label-to-emotional-dis-
ability/. 
116 Adoption of Amendments, supra note 2.
117 See Jones, supra note 100, at 1, 5 (discussing the “definitional incon-
sistencies” in the meaning of “emotional disturbance,” noting that “[d]efini-
tional imprecision has plagued the ED label since its introduction,” and ex-
plaining that “[b]oundaries between ED and other categories . . . have been 
thought to be obscured by comorbid features and a lack of distinctive crite-
ria (Hallahan & Kauffman, 1977)”).
118 Id.
119 See “Discipline data emotional disturbance and all SWD items 7 
and 8 for David Abrams,” FOIL Response from Betty Rosa, New York State 
Commissioner of Education, dated May 17, 2022 (“NYSED Discipline FOIL 
Response”), https://www.nylpi.org/wp-content/uploads/2023/11/Discipline-
data-emotional-disturbance-and-all-SWD-items-7-and-8-for-David-Abrams-
NYSED-Discipline-FOIL-Response.xlsx. A disciplinary removal is any instance 
in which a child is removed from their educational placement for disciplinary 
purposes, including in-school suspension, out-of-school suspension, ex-
pulsion, removal by school personnel to an Interim Alternative Educational 
Setting (“IAES”) for drug or weapon offenses or serious bodily injury, and re-
moval by hearing officer for likely injury to self or others.  NYSED, PD8 – Re-
port of Students with Disabilities Subject to Disciplinary Removal, July 1, 2017 
– June 30, 2018,  
https://www.p12.nysed.gov/sedcar/forms/instructions/instructions1718.htm-
l#pd8.  See also US DEP’T OF EDUC., OFFICE OF SPECIAL EDUC. PROGRAMS, 
OSEP Fast Facts: Children Identified with Emotional Disturbance (May 6, 
2020), https://sites.ed.gov/idea/osep-fast-facts-children-IDed-Emotional-Dis-
turbance-20#:~:text=The%20States%20with%20the%20largest,NC%20
(1%2D3%25) (“OSEP Fast Facts”).
120 NYSED Discipline FOIL Response, supra note 119.  The discipline data 
for the 2019-2020 and 2020-2021 school years do not reflect this problem 
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because, for the most part, NYC students were learning remotely due to the 
COVID-19 pandemic.  See NYS Comptroller Report, supra note 7, at 18.
121 We understand that this suspension data, as set forth in the Research 
Alliance Report, supra note 13, was supplied to the drafters of the Research 
Alliance Report by the DOE.  However, we are unaware of any report or ma-
terials made public by the DOE containing or acknowledging this data. 
122 OSEP Fast Facts, supra note 119.
123 Id.
124 Id.
125 When a student who receives special education services faces a “dis-
ciplinary change in placement,” the NYC Chancellor’s Regulations mandate 
an MDR to a) ensure that the student is not disciplined for behavior that has 
a direct and substantial relationship to the student’s disability and/or that is a 
direct result of a school’s failure to implement the student’s IEP and b) assist 
in determining the relationship between the student’s disabling condition 
and the student’s behavior.  NYC CHILDREN’S SERS., Welcome to Education 
Resources: Discipline/Suspensions, https://www.nyc.gov/html/acs/education/
discipline.html; SOPM, supra note 71, at 108.
126 Id.
127 Id.
128 NYSED Discipline FOIL Response, supra note 119.
129 Id.
130 Id.
131 ADVOCATES FOR CHILDREN OF NY, Police Response to Students in 
Emotional Crisis (Jun. 2021), at 7 https://www.advocatesforchildren.org/sites/
default/files/library/police_response_students_in_crisis.pdf?pt=1.
132 Id. at 2.
133 Id.
134 OSEP Fast Facts, supra note 119.
135 Id.
136 Id.
137 See Annual grad rate emotional disturbance items 1 and 2 for David 
Abrams, FOIL Response from Betty Rosa, New York State Commissioner of 
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Education dated May 17, 2022 (“NYSED Graduation FOIL Response”). https://
www.nylpi.org/wp-content/uploads/2023/11/Annual-grad-rate-emotional-
disturbance-items-1-and-2-for-David-Abrams-NYSED-Graduation-FOIL-Re-
sponse.xlsx.
138 Id.
139 Id.  The graduation rate increased to 51% in 2020 and 53.55% in 2021.  
Id.  Following the overall trend, NYC’s graduation rates of Black and Latino 
students classified with ED increased from 2018 to 2021, but these rates 
still fell below NYC’s average graduation rate for white students classified 
with ED.  For example, in 2021, the average graduation rate in NYC public 
schools for Black students classified with ED was only 51.52%, and for Lati-
no students, only 49.59%, while the graduation rate for white students with 
ED was 67.44%.  We chose not to focus on these statistics in our analysis 
because Regents requirements for graduation were suspended at this time, 
likely causing a skewing of the graduation data.  See Jillian Jorgensen, For 
Second Straight Year, Students Will Be Exempt from Regents Requirements, 
SPECTRUM NEWS NY1 (Mar. 30, 2021), https://ny1.com/nyc/all-boroughs/edu-
cation/2021/03/30/for-second-straight-year--students-will-be-exempt-from-
regents-requirements#:~:text=For%20Second%20Straight%20Year%2C%20
Students%20Will%20Be%20Exempt%20From%20Regents%20Require-
ments&text=This%20June%2C%20New%20York%20high,long%20set%20
the%20state%20apart.
140 NYSED Graduation FOIL Response, supra note 137.
141 Id.
142 Samuels, supra note 100.
143 Rebecca Klein, These students are finishing high school, but their de-
grees don’t help them go to college, HECHINGER REP, (Dec. 2, 2017), https://
hechingerreport.org/students-finishing-high-school-degrees-dont-help-go-
college/. 
144 The NYS Board of Regents is responsible for the general supervision 
of all educational activities within the State.  The NYS Regents Exams are a 
set of required tests administered to students in NYS which allow them to 
receive a high school diploma after passing. NYC DEP’T OF EDUC., NY State 
High School Regents Exams, https://www.schools.nyc.gov/learning/testing/
ny-state-high-school-regents-exams.
145 NYC DEP’T OF EDUC., Graduation Requirements, https://www.schools.
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